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Wesley G. Marshall serves as Chairman of the Virginia Workers” Compensation Commission. He was
appointed to the Commission by the Virginia General Assembly in 2012 and reappointed in 2018.
Previously, he was in private law practice for 23 years, primarily representing plaintiffs in workers’
compensation, employment and other civil litigation. Wes graduated from the University of Virginia with
his B.A. with distinction in 1985 and his J.D. in 1988. He was admitted to practice before the United
States Supreme Court, the United States Court of Appeals for the Fourth Circuit, the United States
District Court for the Eastern and Western Districts of Virginia, the United States Bankruptcy Court for
the Eastern District of Virginia, and the Virginia Supreme Court.

Wes is President-Elect of the Southern Association of Workers’ Compensation Administrators and on the
Board of Directors for the National Association of Workers’ Compensation Judiciary. He serves on
Dispute Resolution Committee and Chairs the Research and Standards Committee of the International
Association of Industrial Accident Boards and Commissions. He was the first President of the Virginia
Workers” Compensation American Inn of Court and is member of the Lewis F. Powell, Jr. Inn of Court.
The College of Workers Compensation Lawyers elected him as a fellow in 2015. He has lectured on
workers’ compensation topics before numerous attorney and other groups. Wes has a particular
interest in process improvement through objective technology and systems-based approaches. He
promotes civility and professionalism in the bench and bar and seeks to instill positive values to promote
value-driven delivery of services within Virginia’s workers’ compensation system.




Lauren Carroll

Commonwealth Law Group, PLLC

Lauren Carroll is a founding partner of CLG. She focuses her legal practice on workers’
compensation claims, representing Virginia claimants who have been injured on the job in an
effort to recover the benefits they deserve.

Professional Associations

. Virginia Trial Lawyers Association

. Workers’ Injury & Advocacy Group

. Super Lawyers Rising Stars 2014 and 2019

. Virginia Workers’ Compensation Inn of Court

. Williamsburg Society of Virginia Trial Lawyers Association

. American Association for Justice, Women Trial Lawyers Caucus, Membership
Committee

. American Association for Justice, Workers’ Compensation and Work Injury Section

She began practicing this area of the law in 2012 by pursuing collection of statutory attorney fees
from health care providers in connection with workers’ compensation claims. Through this facet
of her practice she discovered the need for thoughtful, detailed and personable representation of
workers’ compensation claimants, and began representing Virginia’s injured workers in 2013.
Since then, she has developed expertise in ensuring that her clients receive the benefits they
deserve, representing hundreds of injured workers across the Commonwealth and achieving
multiple six-figure settlements.

In her practice, Lauren offers every aspect of legal representation for workers’ compensation
claimants including counseling prospective clients; coordinating with doctors, hospitals and
insurance companies; conducting extensive discovery; preparing for and representing injured
workers at depositions and hearings; resolving cases through mediation; engaging in settlement
negotiations; trying cases in court; and if necessary, preparing appeal briefs. She still actively
collects statutory fees from health care providers, but that work now represents a smaller part of
her practice.

“I find it rewarding to help injured workers. They often face distinct disadvantages in bargaining
power due to a lack of knowledge about workers’ compensation laws and process,” Lauren
explained. “I help them successfully navigate the complicated and often unfair Virginia workers’
compensation system.”




Prior to establishing her workers’ compensation practice in 2012, Lauren practiced regulatory
health care law for seven years, where she represented a variety of health care providers and
served as in-house counsel for a national medical supplier. Lauren’s extensive background in the
health care legal field gives her a unique advantage when working with doctors, hospitals,
government agencies and medical suppliers to obtain important health care benefits for her
clients.

After obtaining a Bachelor of Arts in English from James Madison University, Lauren pursued
her Juris Doctor at the University of Richmond School of Law. In law school, Lauren was
Manuscripts Editor for the Richmond Journal of Law and Technology and a senior staft member
of the Richmond Journal of Law and Public Interest.

Lauren was admitted to the Virginia State Bar in 2005. She is an active member of the Richmond
legal community and a member of the Virginia Trial Lawyers Association, the Virginia Workers’
Compensation American Inn of Court, the Workers’ Injury Law and Advocacy Group, the
American Association for Justice, and she serves as an officer for the American Association for
Justice American Association for Justice, Workers’ Compensation and Work Injury

Section. Lauren is licensed to practice law in Virginia.
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SUPREME COURT OF VIRGINIA

Two-Causes Rule
e Carrington (Estate of) v. Aquatic Co., No. 180243 (July 18, 2019).

The Supreme Court of Virginia affirmed the determinations of the Court of Appeals of Virginia
and the Virginia Workers’ Compensation Commission that the injured employee was not entitled
to wage loss benefits for his total disability caused by kidney failure unrelated to his
employment. (The injured worker passed away in 2018.)

The decedent suffered pre-existing kidney disease that did not inhibit his work capacity. In 2013,
the decedent sustained a compensable injury by accident to his left arm. He had total disability
and then returned to light-duty work for the employer in November 2013. At that time, the
employer had full-time, light duty available for the decedent at his regular wages. In October
2014, the decedent’s kidney condition rendered him totally incapacitated from work. The
decedent sought temporary total disability benefits. The Commission denied benefits, holding
that the kidney failure was unrelated to his employment. The Court of Appeals affirmed.

On appeal to the Supreme Court, the decedent’s estate argued that pursuant to the two-causes
rule, full benefits should be allowed because the work-related arm disability was a contributing
factor to his disability. The Supreme Court disagreed:

1 In accordance with Cannon 2B of the Canons of Judicial Conduct for the Commonwealth of Virginia, any opinions
in this presentation are those of the author, they are personal, and they are not official opinions of the Virginia
Workers® Compensation Commission or any other court or governmental agency. Commissioner Marshall will
refrain from commenting publicly regarding cases pending or impending cases on appeal or within applicable appeal
period.

Commissioner Marshall extends gratitude to his staff attorneys Diane F. Dusseau and Emily Loughran and his
assistant Jessica H. Page for their work in preparing these summaries.




The two-causes rule does not apply to cases involving two causes that
result in dissimilar disabilities, as was the case here, when a partial disability
caused by a work-related arm injury (resolved by the availability of suitable,
light-duty employment) was followed by a total disability caused by non-work-
related kidney failure.

It does not matter that either or both of Carrington’s ailments kept him
“from returning to his pre-injury duties,” id. What matters is whether either injury
(and, if so, which one) kept him from working at all — thus rendering him totally
disabled. The undisputed facts resolve this question. Carrington’s work-related
arm injury did not prevent him from returning to full-time work, albeit in a less
physically demanding job. Carrington’s non-work-related kidney failure,
however, rendered him unable to perform any job. Thus, the two-causes rule does
not govern this case because there was only one cause of Carrington’s total
disability: his nonwork-related kidney failure.

(emphasis in original.)




THE COURT OF APPEALS OF VIRGINIA

Arising Out of
e City of Charlottesville v. Sclafani, No. 1999-18-3 (July 23, 2019) (published).

The Court reversed the Commission’s finding that the claimant’s injury met the burden of
establishing temporal precision and remanded for further fact finding.

On May 9, 2017, the claimant, a law enforcement officer, played the role of a suspect who
needed to be restrained. The training activity ran from 8:00 a.m. through 4:30/5:00 p.m. The
claimant was repeatedly handcuffed, thrown to the ground, and picked up off the ground while in
handcuffs. The claimant testified to having mild discomfort throughout the day, but no “pop” or
sudden acute pain. The claimant informed his doctors that no immediate onset of significant pain
occurred. When the claimant left the training, he could not straighten his left arm, and later, he
could not raise it. The Commission held that “the eight-hour training session . . . provided the
necessary rigidity of temporal precision to constitute one event, and the claimant suffered a
‘discrete and specific’ traumatic injury to his shoulder as a result.”

The Court discussed that similar to Department of Motor Vehicles v. Bandy, No. 1878-18-2 (Va.
Ct. App. Apr. 30, 2019), “the dispositive issue on appeal . . . was not whether the claimant’s
injury arose from ‘repetitive trauma,” but whether his injury was caused by an event ‘bounded
with rigid temporal precision.”” The Court found that “the Commission assumed but failed to
find that [the claimant’s] testimony established an identifiable incident with sufficient temporal
precision.” The Court remanded the case for a factual finding as to whether the claimant’s injury
occurred during the four, post-lunch hours of the training.

NOTE: On remand, the Commission found the claimant’s non-cumulative injury occurred
during the last four hours of training. Sclafani v. City of Charlottesville, JCN VA00001340217
(Oct. 15, 2019). The City appealed to the Court of Appeals.?

e Dep’t of Motor Vehicles v. Bandy, No. 1878-18-2 (Apr. 30, 2019).

The Court affirmed the Commission’s finding that the claimant’s injury arose out of the
employment.

On August 18, 2017, the claimant, a law enforcement agent, participated in an eight-hour
training session from 8:00 a.m. to 5:00 p.m. He performed several maneuvers in a morning
training session that involved twisting his hand and wrist backwards and forcibly bending his
wrist forward. He threw punches at another trainee who blocked them. After lunch, the claimant

2 All references to pending appeals are made as of the date of submission of these materials, January 16, 2020. The
presenters will endeavor to provide an updated status of appeals at the March 2020 Inn of Court Meeting.
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punched a hard rubber mannequin for two to three minutes at a time. Lastly, the claimant was
required to hit four different mannequins in succession multiple times. The claimant estimated
throwing 125200 punches. Between 6:00 and 6:30 p.m., the claimant’s watch began to feel tight
on his left wrist. He thought he probably had strained his wrist, as it had not been swollen earlier
in the day.

The Commission found that the wrist injury was not due to repetitive motion, and instead, was a
“discrete and specific injury” attributed to “defensive tactic punching drills for work.” The
Commission noted that “[t]he eight-hour training session on August 18, 2017 during which
[claimant] participated provided the necessary rigidity of temporal precision to constitute one
event.” The Commission concluded, however, that “[t]he defensive tactics punching training
undertaken on August 18, 2018 [sic] was one ‘piece of work’” and that claimant “sustained an
injury caused by a particular piece of work occurring at a reasonably definite time.”

The dispositive issue on appeal was whether the claimant’s injury was caused by an event
“bounded with rigid temporal precision” as required by Morris v. Morris, 238 Va. 578, 589
(1989). The Court affirmed: “The Commission clearly found that claimant’s injury by accident
occurred during the punching drills that took place in the afternoon training session, and the
record supports that finding.”

e Conner v. City of Danville, 70 Va. App. 192 (2019).

The Court upheld the Commission’s finding that the claimant’s injuries did not arise out of the
employment. The claimant, a police officer, began interviewing a suspect on the sidewalk
outside a duplex. The weather dramatically changed with increased wind, rain, and hail. The
claimant slipped on wet grass and almost fell while seeking shelter from the storm.

The Court found the Commission’s conclusions to be supported by credible evidence. The Court
noted that when the claimant left the porch and slipped on the wet grass, she had ceased and
suspended the work-related tasks. The suspect was not under arrest nor in custody such that the
claimant needed to contain, control, or pursue him. The claimant’s reason for trotting away from
the interview was to remove herself from the rain as opposed to any employment-related

purpose.

The Court agreed that the injuries were caused by an Act of God. The claimant chose to conduct
the interview outside. The claimant was exposed to the risk of being injured due to the bad
weather to the exact same extent as any member of the general public who decided to move
indoors after being caught in a storm. The claimant failed to show that the “employment activity
in which she was engaged exposed her to the injurious risk to an extent to which people were not
ordinarily exposed, and thus caused her injuries.”

Lastly, Virginia Code § 65.2-301.1 did not apply to make the claimant’s injuries compensable
under the Virginia Workers” Compensation Act. Code § 65.2-301.1 states, in pertinent part: “In
situations where weather constitutes a particular risk of a public safety officer’s employment and
where the public safety officer’s injury arose out of and in the course of his employment . . . such
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injury shall be compensable under this title.” The plain text determines the meaning: the
requirements of the statute necessary for compensability are joined by the conjunctive word
“and,” the plain language of the statute clearly still requires the public safety officer to prove that
her injuries “arose out of” the employment, and as discussed above, she failed to prove that her
injuries actually arose out of her employment.

Comments: What should we make of the Court’s analysis that the claimant’s reason for trotting
away from the interview was to remove herself from the rain as opposed to an employment-
related purpose? What is the import of the Court’s reasoning that the claimant “suspended the
work-related tasks,” when she left the porch? The Court commented that the claimant “chose” to
conduct the interview outside. Is that relevant or important in a workers’ compensation case?

e Snelling Staffing v. Edwards, No. 1462-18-4 (Apr. 9, 2019).

The Court affirmed the Commission’s findings that the claimant proved a compensable injury by
accident arising out of his employment and that no willful violation of a known safety rule barred
his claim. The Court was not convinced by the employer’s arguments that the claimant’s
testimony was not credible and had too many inconsistencies to establish compensability. The
Court affirmed that the safety rule of lifting boxes did not apply to the claimant as his injurious
actions occurred when guiding a hand truck, not lifting boxes.

e Bowers v. Amazon.com, Inc., Record No. 0777-19-2 (December 17, 2019).

The Commission held the claimant failed to prove that his injury arose out of the employment.
The claimant’s duties involved bringing boxes to the front of stacks of merchandise and
removing plastic from the boxes. The claimant initially reported he pulled or tugged on the
plastic to pull the boxes “closer on the pallet.” He said he “pulled the plastic . . . slowly” with
“no jerkin[g]” and “no heavy force.” At the hearing, the claimant testified, “I came across a
pallet that had some plastic around the backside of it, with two boxes on it and used the plastic . .
. the looseness of the part of the plastic to bring the box forward to where I could reach them.”
After he moved the boxes, he then “proceeded to pull the plastic to throw away. . . . When I
pulled the plastic, I tugged at it, my shoulder gave —I heard a pop and it just started hurting.” In
the claimant’s deposition, he said, “It was a simple pull to try to get the plastic off the bin area
around the pallet and my arm gave.” He testified that he used more force to tug the plastic off the
pallet than he had in moving the boxes, but he agreed “that either pulling the boxes over or when
[he was] tugging it wasn’t a huge amount of force.”

The Commission found that there was no significant work-related exertion which caused the
injury: “[T]he claimant . . . was simply tugging with little force on plastic wrap when he
suffered injury. ... He performed this task in an unremarkable manner, not leaning, stretching, or
straining to reach the plastic or to pull it free.” Commissioner Marshall dissented: “[T]he act of




reaching and tugging at the plastic that was wrapped around a pallet in this manner was
sufficiently peculiar to constitute a work-related hazard.”

The Court of Appeals affirmed the Commission majority, clarifying that Grove v. Allied Signal,
Inc., 15 Va. App. 17 (1992), did not remove the “significant work-related exertion” portion of
the “arising out of” test.

e Sorour v. Avalon Transportation, LLC, Record No. 0692-19-4 (November 26, 2019).

The claimant was a driver returning to the employer’s office. Upon exiting the highway in an
employer vehicle at 10-15 miles per hour, his vehicle struck a guardrail. When asked by the
Commission how the accident happened, the claimant said he did not know. The claimant argued
the mere fact that the claimant was driving and struck a guardrail was sufficient to prove the
accident arose out of the employment. On appeal, the claimant alleged the Commission erred in
classifying this matter as an unexplained accident. The Court of Appeals affirmed the
Commission’s decision denying the claim, reiterating that, “facts must exist to explain how the
accident occurred.” It relied on the 2018 Norris “asleep at the wheel” case to confirm that merely
driving and having an accident was not enough.

Comments: It seems pretty clear that simply saying you had a motor vehicle accident is not
sufficient to prove “arising out of” or compensability. The street risk doctrine does not cover all
motor vehicle accidents.

Change in Condition

e Morris v. Fed. Express Corp., 70 Va. App. 571 (2019).

The Court affirmed the Commission’s ruling that the claimant’s November 2017 change in
condition claim for additional wage loss benefits correlating to a July 29, 2015 accident was
barred by the statute of limitations of Virginia Code § 65.2-708(A).

The claimant initially claimed injuries to her “head, shoulder, hip, ribs, face.” She filed a second
timely claim alleging she suffered “head trauma, fractured ribs, [and] contusion/abrasions [to
her] left arm [and] hip.” On March 1, 2016, the Commission entered an award for wage loss
benefits from July 30, 2015 to October 6, 2015, and lifetime medical benefits for her “head
trauma and rib fracture.” The claimant sustained a second compensable accident, fracturing her
finger, in December 2016 while working for the employer. The Commission entered an award
for temporary total disability benefits beginning December 27, 2016.

While receiving wage benefits for the December 2016 accident, the claimant filed a July 19,
2017 letter with the Commission. Referencing the prior grant of “Lifetime Medical” benefits
related to the 2015 accident, she requested that the Commission amend the March 1, 2016 order




to substitute the phrase “traumatic brain injury” for “head trauma.” The claimant stated that the
change should be made “[f]or the sake of clarity.” On November 7, 2017, she filed a claim for
wage benefits related to the July 2015 accident. She requested ongoing compensation for work
missed beginning June 20, 2017, because of the “[tJraumatic [b]rain [i]njury.” She attached
medical records from visits occurring in June, July, and August 2017.

The Court found that the Commission properly treated the November 2017 application as a
change in condition application and that “applying this plain statutory language to the undisputed
facts leads inexorably to the conclusion that Code § 65.2-708(A) bars the November 2017
claim.” The Court further explained that Code § 65.2-506 did not toll the limitations period of
65.2-708(A): “By its terms, Code § 65.2-506 is a statute of limited scope addressing only how
wage benefits are to be paid if a claimant simultaneously is otherwise entitled to wage benefits
for two separate injuries that occurred at different times. . . . It contains no reference to filings,
filing deadlines, statutes of limitations, tolling, or Code § 65.2-708(A).” The Court found no
grounds to “equitably” toll Code § 65.2-708(A), explaining that the employer took no action
upon which the claimant relied to prevent a timely filing, and she had information to timely
make a claim. “Given these circumstances, we see no unfairness in requiring claimant to comply
with the statutory scheme established by the General Assembly.” Lastly, the Court dismissed the
claimant’s argument that the November 2017 filing related back to her July 2017 filing:

The July 2017 filing makes no request that the Commission enter a revised award
“ending, diminishing or increasing the compensation previously awarded.” Code
§ 65.2-708(A). Although it references the prior award of “Lifetime Medical”
benefits, it does not contain an express request that any additional medical
benefits are requested. It contains no reference to wage benefits, whether
previously awarded or that might be awarded in the future.”

(empbhasis in original.)

Comments: The two-year time limitation of Code § 65.2-708 is real. When filing a change in
condition application for additional treatment, to add a body part, etc., consider whether there is
evidence supporting disability. Do not presume you can relate back a later claim for wage
compensation.

Causation

e Blow v. York Cnty. Pub. Schs., No. 1393-18-1 (Apr. 16, 2019).

The Court held that the Commission properly found that the claimant did not injure her neck
when she slipped and fell from the top step of the bus to the floor. The claimant indeed suffered
a compensable injury by accident with resulting injuries to her low back and right hip. However,
the medical evidence failed to prove causation between her neck condition and the incident.




Change in Treating Physician
e Yahner v. Fire-X Corp., 70 Va. App. 265 (2019).

The Court upheld the Commission’s denial of a change in treating physician and holding that the
claimant was not justified in seeking unauthorized medical treatment. The Court noted that the
claimant chose Dr. Richard Guinand, a spine specialist, from a panel, and he treated her with a
course of medications and physical therapy. Her injury improved, but plateaued, and the claimant
declined to undergo recommended injection therapy. The Court was not persuaded that
Dr. Guinand discharged the claimant — Dr. Guinand did not refer the claimant to another
physician, and he continued to recommended injections. Dr. Guinand’s treatment was adequate,
his difference of medical opinion with another physician did not render his care inadequate, and
the defendants were not responsible for payment of unauthorized care.

Compensable Consequence
e Patterson v. United Parcel Serv., No 0057-19-1 (June 11, 2019).

The Court affirmed the Commission’s determination that the claimant’s shoulder injury
sustained during physical therapy was not a compensable consequence of his occupational back
injury. The claimant felt faint during an exercise, continued to feel light-headed during a
sonogram, and when he stood up from a chair, blacked out, and fell onto his shoulder. The
claimant had a pre-existing history of fainting and feeling light-headed. The Commission
dismissed the claimant’s testimony that he lost consciousness due to performing difficult
exercises and held that no medical evidence linked his syncope to the occupational accident or
treatment for his injury from that accident.

e  Martin v. United Cont’l Holdings, Inc., Record No. 1117-19-4 (Dec. 17, 2019).

The Commission held that the claimant’s left shoulder condition was not a compensable
consequence of his right shoulder occupational injury. The claimant asserted that the left
shoulder condition resulted from overuse as he compensated for his right shoulder, postsurgery.
The Commission afforded weight to Dr. Lorenzetti, orthopedist, who understood that the
shoulder pain began nine to twelve months after the surgery and in correlation with personal
weight lifting. The Commission noted that Dr. Lower, the treating surgeon, diagnosed lateral
epicondylitis and his contemporaneous notes did not mention shoulder complaints.

The Court of Appeals affirmed, noting that while a treating physician’s opinion is generally
entitled to great weight, the Commission is not required to accept it. They held that the record
supported the Commission’s decision to afford little probative value to Dr. Lower’s opinion.




Credibility
e Verizon Va., Inc. v. Saliard, No. 1556-18-4 (May 14, 2019).

The Commission awarded compensation benefits to the claimant upon the determination that he
sustained a compensable injury by accident arising out of and in the course of his employment.
On appeal, the defendants maintained that the Commission’s credibility findings in favor of the
claimant were in error in light of the medical evidence that failed to corroborate the claimant’s
testimony. The Court affirmed:

[CJlaimant explained at the hearing that he relayed the details of the injury “based
on what [the medical personnel] asked [him].” Both the deputy commissioner
and the full Commission accepted his explanation, deeming claimant credible.
“Evidence is not ‘incredible’ unless it is ‘so manifestly false that reasonable men
ought not to believe it’ or shown to be false by objects or things as to the
existence and meaning of which reasonable men should not differ.” Gerald v.
Commonwealth, 295 Va. 469, 486-87, 813 S.E.2d 722 (2018) (quoting Juniper v.
Commonwealth, 271 Va. 362, 415, 626 S.E.2d 383 (2006)). Claimant’s
explanation did not stray so far from human experience as to suggest it was
beyond belief. The fact that claimant’s medical records did not initially reflect
that his injury had occurred while he was pulling cable on May 12, 2017, did “not
necessarily render [his] testimony unworthy of belief.” Juniper, 271 Va. at 415.
Rather, “[t]his circumstance [was] appropriately weighed as part of the entire
issue of witness credibility,” to be determined by the fact finder. Id.

The Court also noted that the claimant identified the time, place, and source of his injury and
reported such to his supervisor the next day. Lastly, the Court reiterated that the Commission
was not required to give greater weight to the medical evidence over that of the claimant, who
was found to be credible.

Extent of Disability
e Hayes v. Nobility Invs., LLC, No. 1610-18-2 (Apr. 30, 2019).

The Court agreed that the Commission did not err in finding that the claimant’s restrictions did
not prevent her from performing her pre-injury job tasks. The claimant, a hotel night auditor,
sustained a left knee injury after falling from a ladder while removing a battery from a guest’s
smoke detector. Her restrictions were no lifting or pulling greater than twenty-five pounds,
prolonged standing, kneeling, squatting nor overhead reaching. The claimant contended that her
pre-injury duties, such as preparing breakfast and restocking the sweet shop, required these
activities. The employer maintained that the claimant’s efforts were appreciated, but that she
was not instructed to perform these tasks, and they were not an essential function of her job.




The Court noted that although the parties had agreed to compensability, this did not amount to an
adjudication that climbing ladders was a required duty of her pre-injury employment, and thus,
the defendants were not precluded from arguing that her pre-injury job tasks excluded climbing
ladders. The Court was not persuaded that other forbidden activities were pre-injury job tasks
based upon other witness testimony. The Court disagreed that certain tasks should be considered
job duties since the employer knowingly acquiesced to and benefitted from them. The Court
reiterated the following:

[Clompensable injuries may arise from acts voluntarily performed by an
employee if those acts are reasonably incidental to the employee’s fulfillment of
their job duties. . . . Here, the Commission, while it “recognize[d]” that claimant’s
“performance of the extra duties was for [employer’s] benefit,” ruled only that it
was unconvinced that claimant’s pre-injury job position “required these particular
tasks.” (Emphasis added). . . . [Tlhe Commission only made a finding with
respect to what pre-injury tasks were required of claimant by employer. It did not
make a finding with respect to whether any non-required tasks performed by
claimant were sufficiently incidental to the performance of her required work
duties that they could potentially support a compensation award for any resulting
injuries.

Accordingly, the Court declined to consider this newly-presented legal issue on appeal.

Home Health Care by Spouse
o Cumberland Hospital & Ace Am. Ins. Co. v. Ross, 70 Va. App. 761 (2019).

The Court found the Commission erred when it declined to address the four factors listed in
Warren Trucking v. Chandler, 221 Va. 1108 (1981), before it awarded the claimant
compensation for home care provided by her spouse. The Court stated “the four Chandler
factors help distinguish between spousal care that is inherent in a marital relationship and spousal
care that constitutes necessary medical attention.” Ross at 770. It stated the Supreme Court
“framed the dispositive question [as]whether, under the circumstances of this case, the services
performed by this spouse in attending to the needs of the disabled claimant qualify as ‘other
necessary medical attention” within the meaning of Code [§ 65.2-603]. Chandler, 221 Va. at
1114 (emphasis added).” Ross at 770-771. Chandler stated:

[T]he employer must pay for the care when it is performed by a spouse, if (1) the
employer knows of the employee’s need for medical attention at home as a result
of the industrial accident; (2) the medical attention is performed under the
direction and control of a physician, that is, a physician must state home nursing
care is necessary as the result of the accident and must describe with a reasonable
degree of particularity the nature and extent of duties to be performed by the
spouse; (3) the care rendered by the spouse must be of the type usually rendered
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only by trained attendants and beyond the scope of normal household duties; and
(4) there is a means to determine with proper certainty the reasonable value of the
services perform by the spouse.

Id. at 1116.

The Court found Ross presented evidence to meet the first and fourth requirements in Chandler.
It reversed and remanded to permit the Commission to consider whether the claimant met all
four of the Chandler factors as required.

Injury by Accident
e Alexandria City Pub. Schs. v. Handel, 70 Va. App. 349 (2019).

On appeal, the defendants argued that the claimant must demonstrate a sudden mechanical or
structural change to each part of the body in which she experienced pain for the injury to be
compensable. The Court affirmed “the Commission because claimant must only prove her
accident caused one sudden mechanical or structural change to her body to collect compensation
for any injury caused by that accident. Proof of a ‘sudden mechanical or structural change in the
body’ is required only to establish that a claimant suffered an ‘injury by accident.’” (emphasis in
original).

The parties agreed that the claimant suffered a compensable injury by accident to her right hip,
neck, back, right ankle, and right knee, but disputed claims for her right shoulder. The defendants
maintained that there was no structural or mechanical change to the shoulder, and the pain
complaints were not caused by the structural or mechanical changes elsewhere in her body. The
Court dismissed these assertions:

A single “sudden mechanical or structural change” anywhere in the body
suffices to establish that a claimant has suffered an “injury by accident.” Once an
injury by accident is established, any injury causally connected to the
accident—even if not connected to the sudden mechanical or structural
change—is compensable. In other words, a claimant does not need to prove a
structural or mechanical change in every body part affected by an obvious
accident as long as there is at least one sudden mechanical or structural change
and each injury is caused by the accident.

The requirement that a claimant prove she suffered a “sudden mechanical
or structural change” exists only to establish that the injury is accidental and not
the result of a gradual change over time. The Supreme Court and this Court have
only applied the “sudden mechanical or structural change” requirement in three
general circumstances. In each circumstance, the courts ultimately use it only to

3 On July 24, 2019, the defendant filed an appeal to the Supreme Court of Virginia.
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establish that the claimant’s injuries are accidental. It is not used to establish that
the injuries are “injuries” within the meaning of Workers’ Compensation statute.

First, a claimant suffers an “injury by accident” when she suffers a
“sudden mechanical or structural change” in the body, even if the claimant’s
injury is caused by the usual exertions of her job—even when there is no
“accident” within the ordinary sense of that word.

Second, a claimant has not suffered an “injury by accident” when the
injury is gradually occurring. Suffering a “mechanical or structural change to the
body” is insufficient. Rather it must be a “sudden mechanical or structural
change.”

Third, a claimant may prove a purely psychological injury to be an “injury
by accident” without proving she suffered a “sudden mechanical or structural
change” to her body. Rather, she can prove she suffered an “injury by accident”
by demonstrating an “obvious sudden shock or fright” caused her purely
psychological injury, such as post-traumatic stress disorder. The claimant may
still prove the purely psychological injury is an injury by accident by showing a
“sudden mechanical or structural change” to the body, but is only required to
when she cannot prove her psychological injury was caused by an “obvious
sudden shock or fright.”

These three uses of the test demonstrate that the purpose of proving the
“sudden mechanical or structural change” is to establish the injuries are
accidental.

(emphasis in original).

Occupational Disease
o Iglesias v. QVC Suffolk Inc., No. 1292-18-1 (Apr. 16, 2019).°

The Court held that the Commission erred in holding that the claimant’s claim for an
occupational disease was time-barred.

Virginia Code § 65.2-406(A)(6) provides that “[t]he right to compensation . . . shall be forever
barred unless a claim is filed with the Commission within . . . two years after a diagnosis of the
disease is first communicated to the employee or within five years from the date of the last
injurious exposure in employment, whichever first occurs.” The Court emphasized that because

+ On June 19, 2019, the claimant filed an appeal to the Supreme Court of Virginia which was procedurally
dismissed on July 30, 2019. A Petition for Rehearing was filed on August 13, 2019. Rehearing was refused on
October 11, 2019.
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the claimant did not receive a diagnosis of an occupational disease and complained of a
collection of symptoms, one must consider the date of the last injurious exposure — “an exposure
to the causative hazard of such disease which is reasonably calculated to bring on the disease in
question.” Code § 65.2-404. The claimant testified that she was last exposed to a bat on a
Sunday morning when she placed the box containing the bat in her vehicle. Five years from
Sunday, August 26, 2012, is August 26, 2017, a Saturday. Accordingly the claim filed on
Monday, August 28, 2017, was timely. Regardless, the Commission correctly found that the
claimant failed to prove that her physical condition arose out of her employment: no medical
evidence attributed the claimant’s physical condition to bat exposure.

Permanent Partial Disability Benefits
e Hicks v. Giant Landover, No. 1674-18-4 (June 4, 2019).

The Court upheld the Commission’s awarding of a 75% impairment of the right lower extremity
based upon the conclusion of Dr. M. M. Malek over that of Dr. John Bruno who had assessed an
impairment rating of 50%. The Court noted that the Commission could consider the claimant’s
pre-existing condition in evaluating the degree of her impairment. Although a May 2012
determination concluded that the claimant’s “right knee condition is, at least in part, attributable
to the compensable injury,” the claimant still had the burden to prove the level of impairment
from her work-related injury. The Court emphasized that the employer was “liable only for the
amount of injury sustained by the employee in the conduct of his particular business.”” Fairfax
Cnty. Sch. Bd. v. Martin-Elberhi, 55 Va. App. 543, 546 (2010). The Court agreed that the record
substantiated the Commission’s finding that the claimant failed to establish that her right leg
impairment was entirely a result of her work accident. The Court noted that Dr. Bruno’s
impairment did not include the pre-existing knee condition, and hence, the Commission could
discredit his opinion as “it ignored relevant facts.”

e Loudoun Cnty. v. Richardson, 70 Va. App. 169 (2019).°

The claimant suffered a left hip injury. He underwent arthroscopic surgery in July 2014 and hip
replacement on May 7, 2015. On November 4, 2016, his physician assessed an 11% impairment
of the claimant’s leg. On January 25, 2017, the physician issued a report explaining that the
claimant reached maximum medical improvement three to four months after arthroscopy. He
concluded that the claimant suffered a 74% loss of use of his leg.

5 The defendant appealed to the Supreme Court of Virginia. On September 11, 2019, the Supreme Court
granted a writ on defendants’ assignment of error that “ the Court of Appeals erred in affirming the Workers®
Compensation Commission’s finding that Richardson’s functional loss of use under Virginia Code § 65.2-503
should be measured by his impairment before undergoing the hip replacement.”




The Court held that the Commission did not err in determining that claimant’s injury to his hip
that manifested in his leg was compensable pursuant to Code § 65.2-503. Code § 65.2-503
enumerates the body parts eligible for compensation under the Act. Although legs are listed in
the statute, hips are not. See Code § 65.2-503(B)(13). This Court has interpreted the statute to
allow compensation for a work-related injury which “manifests” in a listed body part.

The Commission also correctly found that the claimant’s functional impairment was the extent of
loss prior to the hip replacement. Functional loss of use is measured by a claimant’s status at the

time of the necessary implantation of a “corrective device.” Creative Dimensions Grp., Inc. v._
Hill, 16 Va. App. 439 (1993). Lastly, the awarded 74% impairment rating was credible and not

speculative: the physician had treated the claimant before and after surgeries and described how

he calculated the rating.

e Colyer-Allen v. County of Henrico Schools, No. 0275-19-2 (December 10, 2019).

The claimant suffered a compensable left wrist fracture during the accident. Later, a Stipulated
Order agreed to medical benefits for left radius, left wrist and left shoulder. Dr. Desai treated the
wrist, and his colleague, Dr. Walker, treated a frozen shoulder. After an FCE and impairment
rating recommended by Dr. Desai, the defendants filed an application for hearing seeking a
determination of the claimant’s entitlement to permanent partial disability based on a 2%
permanent impairment rating to her left arm. Dr. Desai stated the claimant had reached
maximum medical improvement. The Commission awarded the 2% loss over the claimant’s
statement that she had not reached MMI and the shoulder was not considered in reaching the
rating. The Court affirmed, finding sufficient credible evidence to support the findings of MMI
and a 2% permanent disability to the left arm.

Procedural Issues
e Mallard v. Next Day Temps, Inc., No. 0028-18-4 (May 14, 2019).°

The Court emphasized that it was limited to the record of the proceedings which took place in
the lower court and had been certified to. The Court found the lower record to be complete
“[a]bsent any legal argument explaining why the Commission’s response to the writ of certiorari
was insufficient.” The Court also instructed that all parties, even a pro se claimant, must comply
with the rules of the court and held several assignments of error to be barred by Rule 5A:20(e).
Rule 5A:20(e) requires an appellant to include argument, including principles of law and
authority, for each assignment of error in the opening brief. (The Court also affirmed the lower
decision’s findings regarding causation and wage loss benefits.)

¢ On June 14, 2019, the claimant filed an appeal to the Supreme Court of Virginia which was procedurally
dismissed on August 2, 2019.
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Statutory Interpretation
e Merck & Co.v. Vincent, _ Va. App. ___, Record No. 0424-19-1 (Jan. 14, 2020).

The claimant sought permanent and total disability benefits based upon leg and arm injuries. The
defendant alleged because the leg and arm injuries occurred in separate accidents, permanent
total disability pursuant to Virginia Code § 65.2-503(C)(1) was not available. Affirming the
Deputy Commissioner, the full Commission held the claimant’s compensable consequence leg
injury was considered as occurring, “in the same accident,” as his original arm injury.

The Court of Appeals affirmed in a published opinion. The Court found that the Commission
correctly relied upon Morris v. Pulaski Veneer Corp., 183 Va. 748 (1945), where the Supreme
Court of Virginia discussed that the phrase “in the same accident” was intended to protect the
employer from being obligated to provide compensation for injuries wholly unconnected to the
employment. In Morris, the employee had two different accidents while working for the
employer. The first accident resulted in the loss of four fingers and a portion of the palm on the
employee’s right hand. The second accident resulted in the loss of his left hand. The Court found
that the employee proved entitlement to permanent total disability benefits based upon these two
separately occurring injuries incurred while working for the same employer. In Vincent, the
Court held that the claimant should not be denied compensation just because his injuries were
sustained at separate times. They noted that their conclusion was consistent with the nature of the
compensable consequence doctrine. They held that this result was not forbidden by Leonard v.
Arnold, 218 Va. 210 (1997), which addressed the distinction between a new injury by accident
and a compensable consequence in the statute of limitations context. They held that the Supreme
Court’s application of a timely notice requirement in Leonard does not bar compensable
consequences from relating back to the same original accident for purposes of Code § 65.2-

503(C).
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VIRGINIA WORKERS’ COMPENSATION COMMISSION

Arising Out of
e Childress v. Faneuil, Inc., JCN VA00001225007 (Aug. 6, 2019).

The Commission reversed the Deputy Commissioner’s determination that the claimant sustained
a right shoulder injury arising out of her employment when she tripped over an area rug. The
claimant was walking toward the rug when her “toe hit just right at the edge . . . and it rolled
forward a little bit and I tripped, kind of did a little dance to keep myself from falling but
ultimately I fell on my right shoulder.” The rug was on a slate or tile floor, thinner than a pen,
and had a narrow strip of rubber around the fabric. The claimant denied that there was anything
wrong with the rug and did not identify any defects to it. Relying upon Kelley v. Monticello Area
Community Action Agency, JCN VA00000748221 (May 31, 2016), aff 'd, No. 1083-16-3 (Va. Ct.
App. Dec. 13, 2016), the Commission emphasized that “[N]o defect or extraordinary
circumstance is presented by the facts before us. The arising out of test is satisfied when an
accident is caused by an employment-related risk.” (emphasis in original)

(Marshall dissent: The unsecured edge of a rug, and its tendency to move and to create an
obstruction when acted upon by a worker’s foot, creates a hazard which is a risk of the
employment.)

o Housden v, James Madison Univ., JCN VA00001436050 (July 11, 2019).

The Commission found that the claimant proved that her injury, a spider bite, arose out for the
employment. The claimant’s “work environment during the construction exposed her to the risk
of spiders. Spiders were present in the area where the claimant worked both before and after the
accident.” The Commission noted that the pest control technician had seen spiders in the
mechanical rooms, the claimant had killed two spiders, and co-workers had seen spiders.

(Newman concurrence: There was evidence of significant presence of spiders in the work area
and a corresponding risk of being bitten that is greater than that to which the general public was
exposed.)

(Rapaport dissent: The presented evidence did not establish that the claimant’s employment
exposed her to a particular risk of spider bite. The pest control technician did not see spiders in
the offices, and it was speculation that nearby construction played a role in a spider being on the
third floor.)

e Williams v. CJ Designs, Inc., JCN VA00001427406 (July 8, 2019).*

7 On August 6, 2019, the defendant filed an appeal with the Court of Appeals of Virginia.
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The Commission held that the claimant proved that her injury arose out of her employment. The
claimant, a certified nursing assistant, was transferring a patient from a wheelchair into the front
passenger seat of a SUV. The claimant described that “two nurses they got her under her arm and
pivoted her around, and I got under legs to raise her feet up to get in the floor board. When I bent
over to pick her feet up to get them in the floor board, I felt something pop in my back.” During
the claimant’s deposition, she stated that when she first felt the pop in her back, she was not
touching the patient. At the hearing, the claimant explained, “I had been touching her. I had my
hands under her feet putting her around and when I raised up I said, ‘Oh, my God. My back.””
The Commission elaborated:

We find the claimant’s actions in bending down to lift her patient’s feet
and placing them into the vehicle arose out of her employment. The claimant bent
straight forward from the waist, her arms in a U-shape to scoop them under the
patient’s legs and pivot her so that her feet were on the floorboard of the front
passenger seat. The claimant was required to bend straight from the waist to
perform this maneuver because of the placement of the patient’s wheelchair next
to the vehicle. We find her injury was caused by the conditions of her workplace.
She was not simply bending or arising from a bent position. Rather, the manner in
which she was required to perform the task was sufficiently awkward to arise out
of her employment. Moreover, we find that the motions the claimant described
were all part of one continuous event that led to her back strain.

(Rapaport dissent: “The claimant bent straight forward from the waist and assisted the patient
with putting her feet on the floorboard of the vehicle. She felt a pop and pain as she straightened
from her bending position. The claimant had nothing in her hands at the time of her injury as she
had already released the patient’s feet at the time she felt the pop and pain. The claimant was
simply rising from a bent position when she suffered her injury. . . . [T]he record fails to support
the majority’s conclusion that the manner in which she was required to perform the task was
sufficiently awkward.)

e Hurst v. New River Valley Cmty. Servs., JCN VA00001501255 (June 14, 2019).

The Commission reversed the Deputy Commissioner to hold that the claimant’s injury did arise
out of her employment. The claimant’s foot hit an incline between a parking lot and the
sidewalk, causing her to fall. Notably, the claimant was escorting a client on a shopping trip, and
she was concentrating on staying close to the client and not watching where she was walking.
“[T]he claimant’s testimony demonstrates that her job duties distracted her at the time of the
accident” and this constituted a risk of her employment.

e Dunhamv. Journey Christian Church, JCN VA00001466722 (Apr. 19, 2019).

8 On July 26, 2019, the defendants filed an appeal with the Court of Appeals of Virginia.
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The Commission upheld the Deputy Commissioner’s determination that the claimant’s injury did
not arise out of the employment. The claimant testified to sitting “crisscross applesauce” on the
floor with “a child on each leg.” Each child weighed twenty to twenty-five pounds. After
twenty minutes in this position, “the two children got up, I turned to my right, put my hands
down, and went to push myself up, at which time I felt a pop in my back.” The claimant felt a
pop at approximately onethird of the process of arising: “I put both hands on the ground, sir. I
twisted to my right and put both my left and right hand down, pushed myself up, and was coming
up with enough space to get my left hand off the ground, when I felt the pop twist in my back.”
The Commission declined to find that the evidence proved an awkward or physically stressful
condition which the claimant asserted on appeal. The Commission emphasized that “the
presented record established that the claimant had been sitting on the floor, and during the
motions of arising to a standing position, she incurred back pain. . . . [N]o evidence convincingly
attributed any portion of these conditions as having any impact upon the onset of pain. Most
notably, the claimant provided no testimony to such and the medical reports similarly lacked this
contention.”

(Marshall dissent: Stallard v. Appalachian Regional Community Head Siart, Inc., VWC File No.
206-69-80 (June 27, 2003), is controlling, and the evidence “plainly demonstrates that sitting
crosslegged with the resting weight of children on the legs for an extended time is an awkward
and physically stressful condition resulting from the work.”)

o Miller v. Loudoun Cnty., JCN VA00001452541 (Apr. 17, 2019).

The Commission agreed that the claimant failed to prove that his injury arose out of the
employment. The claimant, a deputy sheriff, testified to feeling a pop in his right knee at a
definite time during an active shooter training. Towards the end of the training session, he went
into the school building, moved to the first room on his right, and cleared the room. As he “spun
around.” he felt a pop in his right knee. The Deputy Commissioner found that the remaining
evidence did not support the claimant’s testimony: The medical records did not reflect that the
claimant’s injury was due to a particular movement or incident, and during the claimant’s
recorded statement, he stated he could not say at which point the injury happened. The
Commission agreed with the Deputy Commissioner’s weighing of the evidence and
distinguished the current case from previously held compensable cases in which a law
enforcement officer was injured during a training session. In the compensable cases, the injured
employees provided testimony of each respective injury; here, the crucial element is that the
claimant provided inconsistent statements regarding the mechanism of injury.

e Butler v. Newport News Pub. Schs., JCN VA00001406631 (Apr. 17, 2019).
The Commission found that the claimant’s injury arose out of a risk of her employment. The

claimant, a teacher, chaperoned students at a football game. She was injured while trying to catch
a prize thrown into the bleachers:
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As a part of her work supervising students, under circumstances less structured
than a school classroom, Butler attempted to catch a prize at a student’s request.
This was a peculiar and unique request related to the work. The claimant’s effort
served to fulfill the employer’s goal of exposing promising students to a college
atmosphere and encouraging improved classroom performance. . . . The
claimant’s action and its purpose were reasonably incidental to her work and
provided a critical link between it and the accident.

More broadly, attendance at a sporting event exposes fans to the
ubiquitous risk of being struck by implements of the game, whether a baseball, a
football, a hockey puck, or flying and falling basketball players. Novelties
launched or thrown to fans during the event are no different. As long as the work
necessitates the worker’s attendance at a sporting event, the common and
reasonable risks associated with objects projected into the stands are peculiar to,
and constitute a risk of, the employment.

(footnotes omitted.)

(Newman concurrence.) (Rapaport dissent: “[T]he claimant, like any other attendee, reached to
catch a prize and unfortunately sustained an injury in the process. Whether the prize was
intended for herself or a student is immaterial. The claimant’s self-elected activity was not a risk
peculiar to her employment or connected to a work-related hazard.”)

o Kaur v. Tysons Corner Marriott Hotel, JCN VA00001403269 (Apr. 16, 2019).

The Commission agreed that the claimant failed to prove that her injury arose out of the
employment. The claimant, a cafeteria worker injured her back when picking up a bowl. She
stated that “when I was about to lift the bowls, that’s when I got hurt.” She also testified, “So,
while I was lifting the bowl, T felt something popping in my back.” The claimant demonstrated
for the Deputy Commissioner that she was “bent at the waist, and also bending at the knees and
reaching with the hands down below the knees. And then . . . she went from that position to a
standing up position as if she was holding something in her hands.” She testified that she bent at
the waist but also with her knees when she picked up the bowls, which were light. She denied the
bowls were heavy. The claimant told medical providers that “she bent down to pick up a heavy
bowl and felt a sudden ‘pop’ in her back” and that “picking up some bowls from bottom cabinet
in kitchen — unable to stand up straight as she got severe pain in the right low back.”

The Commission instructed that no activity could be meaningfully characterized as a significant
work-related exertion, and that the claimant did not prove that her bending action involved any

unusual or awkward position, or that any condition peculiar to her workplace caused her injury.

(Marshall dissent: The injury was not the result of simple bending or reaching.)
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Assault

e King v. DTH Contract Serv., Inc., JCN VA00001225281 (Aug. 8, 2019).

The claimant worked as an attendant at the Interstate 66 westbound rest area during a night shift.
His duties were to keep the rest area clean, respond to inquiries from visitors, and complete
maintenance tasks. When not performing these duties, he remained in a locked office. On July
13, 2016, the claimant was returning to the office when he was attacked and stabbed multiple
times. The assailant committed suicide and was later identified as a former co-worker who had
resigned in March 2015. In a June 19, 2018 Opinion, the Commission found that the claimant
failed to prove the assault arose out of the employment. The claimant appealed. The Court of
Appeals remanded the case for consideration of whether the claimant established the arising out
of test of compensability by proof that his employment increased his risk of being the victim of
an assault. On remand, the Commission held that the evidence failed to preponderate that either
the nature of the claimant’s job or the location where he worked augmented the risk of assault.

The Commission declined to conclude that the greater an employer’s attention to safety, the
greater the corresponding level of risk: “prudent safety precautions, standing alone, [do not]
allow for the conclusion that the claimant’s work environment exposed him to a greater risk of
violent crime.” The Commission did consider evidence relevant to the danger posed to him by
the work environment. However, the Commission could not “conclude that the claimant’s work
at the Interstate 66 rest area exposed him to a greater risk of assault than that to which the
general public was exposed.” The “peculiar character” of the claimant’s work did not create a
risk of employment: The assailant did not steal anything from either the claimant or the
workplace after the assault and the claimant was not required to handle or carry money as part of
his employment. The Commission summarized the denial, “With disturbing clarity, we know
how the claimant was injured. What we do not know is why. Proof of injury is insufficient unless
it is causally related to a specific risk inherent to the claimant’s work.”

(Marshall concurrence.)

Attorney’s Fee pursuant to Va. Code § 65.2-714(B)
e Baker v. Lifenet Health, JCN VA00001139303 (Apr. 10, 2019).

The Commission held that the claimant’s counsel could seek attorney’s fees pursuant to Virginia
Code § 65.2-714(B) from the medical provider.

The claimant had an Award for medical benefits entered on March 11, 2016. On January 11,
2018, the claimant sought payment of medical treatment, including surgery by Dr. Byrd. The
defendants denied the request for surgery. On July 19, 2018, the claimant advised that the parties
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had resolved all issues pending before the Commission and asked to remove the hearing from the
July 20, 2018 docket. The Deputy Commissioner ordered the parties to submit an executed
agreement within 30 days. The claimant underwent surgery on August 7, 2018. The parties filed
a signed Stipulated Order on September 12, 2018 which was approved on October 1, 2018. The
Order awarded payment of medical benefits, including surgery. On November 29, 2018,
claimant’s counsel sought attorney’s fees pursuant to Virginia Code § 65.2-714(B) from the
medical provider.

The Commission held that the surgery was not rendered after the defendants abandoned their
defenses; hence, the claimant’s counsel could seek payment from the medical provider:

Virginia Code § 65.2-714(B) provides for the award of a reasonable
attorney’s fee “from the sum which benefits the third party insurance carrier or
health care provider,” following the adjudication of a claim. It states:

If a contested claim is held to be compensable under this title and,
after a hearing on the claim on its merits or after abandonment of a
defense by the employer or insurance carrier, benefits for medical
services are awarded and inure to the benefit of a third-party
insurance carrier or health care provider, the Commission shall
award to the employee’s attorney a reasonable fee and other
reasonable pro rata costs as are appropriate. . . . In determining
whether the employee’s attorney’s work with regard to the
contested claim resulted in an award of benefits that inure to the
benefit of a third-party insurance carrier or health care provider,
and in determining the reasonableness of the amount of any fee
awarded to an attorney under this subsection, the Commission shall
consider only the amount paid by the employer or insurance carrier
to the third-party insurance carrier or health care provider for
medical, surgical, and hospital service rendered to the employee
through (i) the date on which the contested claim is heard before
the Deputy Commissioner, is settled, or is resolved by order of the
Commission or (ii) the date the employer or insurance carrier
provides written notice of its abandonment of its defense to the
contested claim and shall not consider additional amounts
previously paid to a health care provider or reimbursed to a third-
party insurance carrier.

“Section 65.2-714(B) restricts the medical bills subject to an award of the claimed
fee to those bills generated ‘for medical, surgical and hospital service rendered to
the employee through the date on which the contested claim is heard before the
Deputy Commissioner.”” Perkins v. MV Transp., JCN VA00000560190 (Jan. 4,
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2019) (emphasis in original). The statute prohibits the Commission from
awarding attorney’s fees for post-hearing medical treatment. /d.

We do not find the medical service at issue, the claimant’s surgery, was
rendered after the defendants abandoned their defenses, pursuant to Virginia Code
§ 65.2-714(B). The July 20, 2018 hearing was not held to adjudicate the
claimant’s claim for surgery. Instead, on July 19, 2018, claimant’s counsel
notified the Commission that the parties had resolved all of the issues pending
before the Commission. In response, on July 20, 2018, the Deputy Commissioner
canceled the July 20, 2018 hearing and issued an Order to submit an agreement or
settlement documents within 30 days. The claimant underwent surgery on August
7, 2018. The parties filed the signed written agreement on September 12, 2018,
and the contested claim was resolved by order of the Commission on October 1,
2018.

Mr. Geib’s July 19, 2018 letter and the Commission’s July 20, 2018 Order
are not sufficient to show the defendants abandoned their defenses as set forth in
Virginia Code § 65.2-714(B). While the performance of the requested but
previously denied surgery is evidence of the defendants’ abandonment of their
carlier denial, it does not satisfy the statutory requirements. The statute clearly
requires the employer or insurance carrier to provide written notice of its
abandonment of its defense to the contested claim. The August 7, 2018 surgery at
issue was rendered prior to the September 12, 2018 filing of the defendants’
signature memorializing their abandonment of their defenses as well as the
October 1, 2018 Order entered by the Commission.

Change in Condition
e Barber v. Roto Holdings Inc., JCN VA00001227857 (Feb. 7, 2019).

In a prior proceeding, the claimant sought an award of medical benefits and temporary total
disability. In February 2018, the Commission affirmed an award for medical benefits. It affirmed
the denial of the claim for wage loss benefits on the basis that the claimant had failed to market
her residual capacity. The claimant thereafter filed a change in condition claim seeking wage loss
benefits beginning the day she began marketing. She also submitted a new disability statement
from her physician. The Deputy Commissioner found the claimant failed to prove a compensable
change in condition under Virginia Code § 65.2-708(A). The claimant requested review.

The Commission reversed and remanded, holding that the claimant had filed a viable change in
condition claim. Virginia Code § 65.2-101 defines a “change in condition™ as “a change in
physical condition of the employee as well as any change in the conditions under which
compensation was awarded, suspended, or terminated which would affect the right to, amount of,
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or duration of compensation.” The Deputy Commissioner had concluded that a “a denied
compensation claim is not an awarded, suspended, or terminated compensation claim.” The Full
Commission found the Deputy Commissioner erred in failing to apply the statutory definition of
“awarded.” Code § 65.2-101 defines “award” as “the grant or denial of benefits . . . .” Therefore,
the claimant’s allegation that there had been a change in the conditions under which
compensation was previously denied qualified as a change in the conditions under which
compensation was awarded.

Change in Treating Physician
e Clarke v. Hughes Ctr., LLC, JCN VA00000728465 (July 29, 2019).

The Commission granted the defendants’ request for a change in treating physician. The
Commission agreed with the Deputy Commissioner that the typical factors which are considered
when granting a change in treating physician did not exist, such as inadequate care, lack of
improvement, or no plan of treatment. Rather, the Commission found that the offering of a new
panel of physicians was reasonable as the claimant’s travel distance was excessive.

The claimant moved from Virginia to North Carolina. Her mileage reimbursement request for an
eleven-week period equated to over 340 miles per week traveled to medical appointments. The
Commission found “a 320-mile round trip is unreasonable. Moreover, there is no evidence that
Dr. Winikur or Ms. Giles are providing specialized treatment that is unavailable closer to the
claimant’s residence.” The Commission noted that if the claimant elected to not choose a new
physician, the defendants would be responsible for reimbursement of the mileage she would have
traveled if she had remained in her former residence in Virginia.

Due Process and Notice
e McCabe v. Farm Fresh, JCN VA00001216541 (January 9, 2020).

The claimant filed a claim seeking authorization for treatment with a psychiatrist and temporary
total disability, based upon disability certificates from a treating psychiatrist. The defendants
alleged the Deputy Commissioner denied due process by holding the employer was responsible
for treatment of the claimant’s psychological conditions where the claimant had not filed an
independent claim seeking recognition of those conditions as compensable. Citing the informal
pleading and flexible due process requirements, the Commission held the defendants were
reasonably on notice of the issue of compensability of the psychological conditions.

e Hodge v. Yokohama Tire Manufacturing VI, VA00001510763 (January 2, 2020).

Employer filed application for hearing alleging claimant under open TTD award was able to
return to work. The Deputy Commissioner granted the application and terminated indemnity.
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The claimant filed a Request for Reconsideration, alleging the claimant did not understand the
need to submit additional medical evidence. The employer objected and the Deputy
Commissioner overruled the Motion. On review, the claimant asserted denial of the Request for
Reconsideration was error, in part because the defendant did not file medical records pursuant to
Rule 4.2. The defendants alleged they did not refer to or file medical records from the treating
physician disputing an unrestricted return to work because they were, “not supportive of,” the
employer’s application. The Commission remanded the case to determine whether the defendants
failed to comply with Rule 4.2, noting the Rule required filing of medical records, “related to,”
and not just “supportive of,” the application.

Economic Loss
e Villalobos v. Wagman Cos., Inc., JCN VA00001190121 (Apr. 16, 2019).

The Commission found that the claimant proved a causal link between his claimed economic loss
and his work-related injury. The claimant was performing light-duty work for the employer.
The employer laid him off on two occasions. The Commission found that the “layoffs in this
case occurred due to the unpredictable nature of the construction industry and varying economic
conditions” and the length of each layoff was not pre-determined. The Commission noted the
factors discussed in Utility Trailer Manufacturing Co. v. Testerman, 58 Va. App. 474 (2014):
“(1) the length of any furlough from work; (2) whether that furlough included all employees,
restricted or not, of the same class; (3) the reason for the furlough; (4) whether the term of the
furlough was pre-determined by the employer; and (5) whether employees were offered
employment at the termination of the furlough.” The Commission noted that in Carr v.
Atkinson/Clark/Shea, A Joint Venture, 63 Va. App. 281, 287 (2014), the employee was found
entitled to benefits:

[W]ith a short furlough of a defined duration, particularly an annually recurring
one as in Utility Trailer, the employees, whether on selective employment or not,
have little reason to seek employment elsewhere. With recurring furloughs of an
undefined duration, however, the injured employee is placed at a disadvantage in
seeking alternative employment, not only because his capacity to work has been
reduced due to a work-related injury, but also because Virginia Code § 65.2-510
constrains him as a practical matter to return to selective employment when it
resumes.

(Rapaport concurrence: Carr controlled the outcome of the case.)
In the Course Of

e Thornton v. Ski & Sport Center LLC, JCN VA00001455905 (Jan. 23, 2019).
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The claimant had been moving and loading furniture using a furniture dolly. He was on his way
from the main lodge to the repair shop. He stepped on the dolly and rode it a few feet down the
hill. He slipped and fell and injured his head. The defendants argued that the claimant’s actions
deviated from his employment duties to such an extent that he removed himself from the course
and scope of his employment. The Deputy Commissioner agreed. The claimant requested
review.

The Commission affirmed. They found that the claimant used a piece of equipment completely
contrary to its intended purposes and in a manner that had no relevance to the performance of his
employment duties and expectations, thereby removing himself from the scope of his
employment.

(Commissioner Marshall concurred. He reasoned that the claimant’s actions did not remove him
from the scope and course of his employment. However, the injury was not compensable because
it did not arise out of the employment.)

Injury by Accident
e Jonesv. BAE Sys., Inc., JCN VA00001423367 (July 11, 2019).

The Commission awarded benefits to the claimant, a defense contractor, who fell on ice exiting
her car which was parked in a lot at Camp Peary. The employer had assigned the claimant to
work at Camp Peary, and the location was remote from the employer’s offices. The Commission
advised that “[w]e are not willing to deny the claim because a defense contractor injured on a
federal installation failed to prove the federal government owned or controlled the place where
the accident occurred.”

(Rapaport dissent: No evidence supports an exception to the coming and going rule in this case,
nor does the record show that the extended premises doctrine applies. The claimant presented no
evidence regarding ownership or control of the lot, and she was not required to park in a certain
area.)

e Bell v. Il Perrys, Inc., JCN VA00001283966 (Apr. 24, 2019).

A Deputy Commissioner held that the claimant’s act of stacking the empty pallets after
consolidating freight did not serve the employer’s interests, and therefore the claimant failed to
prove his injury occurred in the course of the employment. The Commission reversed. The
Commission acknowledged that the claimant’s action of stacking pallets was not required by his
employment and could have been performed by a warehouse employee. Regardless, the

°On May 21, 2019, the claimant filed an appeal with the Court of Appeals of Virginia. The claimant’s
appeal was dismissed on November 6, 2019 and a rehearing before a three-judge panel was held on December 11,
2019.
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claimant’s voluntary act was sufficiently related to what the employee is required to do in
fulfilling his contract of service and should not bar his right to recovery:

The claimant moved the empty pallets so the warehouse employee could
drive the forklift into the trailer to load full pallets. (Tr. 33, Sept. 28, 2018) This
was related to the goal of making sure the trailer was promptly and properly
loaded in an efficient manner. The claimant undertook the act so he could
continue on his route. He felt the need to, “try and hurry up time because we’d
already wasted time consolidating the pallets. . . .” (Tr. 32, Sept. 28, 2018). . . .
There is no evidence the claimant acted out of a personal desire to move the
pallets, and he was not on a mission of his own unconnected to the employment.
His activity, even if not required by the employer, was beneficial to the employer
and incidental to the employer’s business.

(Rapaport dissent: The employer hired the claimant to drive trucks. The claimant was not
required to stack empty pallets or assist the employees at the warehouse. The stacking was not in
the employer’s interests — the claimant was instructed to quickly unload his load and attend to
other customers.)

e Stinson v. Game & Inland Fisheries, JCN VA00001324372 (Apr. 22, 2019).

The claimant failed to prove a compensable injury by accident. The Commission emphasized
that the claimant testified to feeling some tightness about halfway through the task of moving
multiple gates, but also stated, “it’s like any type of physical work you do, you're gonna get to
that point where you’re gonna get, something.” The claimant did not describe what he was doing
when he felt the tightness in his back, and he did not feel pain until later that evening. The
claimant’s coworker did not observe him having an injury while moving the gates. Also, the
claimant reported to medical providers that there was no known injury, and the medical evidence
was silent regarding the cause of the lumbar disc herniation. The Commission concluded, “At
best, the evidence suggested the claimant’s injury was gradually incurred as a result of the
repetitive task of unloading the gates.” The Commission distinguished the case from Van Buren
v. Augusta County, 66 Va. App. 441 (2016), where “[t]he medical records demonstrated a
distinct injury, inherently consistent with acute trauma by its nature,” which was absent in the
current case.

Jurisdiction and Limitation of Actions

o Lizeth Lopez (Deceased) v. Intercept Youth Services, JCN VA00001233231 (Aug 28,
2019)*

10 An appeal is pending before the Court of Appeals.
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Ms. Lopez was a counselor at the employer’s facility for at-risk youth transitioning out of foster
care. The employer provided youths with independent living skills training and supervision in a
residential apartment complex. On or about April 17, 2016, one of the participants murdered Ms.
Lopez. (He later murdered Erica Hickson.) The estate filed a protective claim on behalf of Ms.
Lopez’s mother but withdrew all claims at the hearing.

The defendants filed a July 19, 2018 Request for Hearing pursuant to Va. Code § 65.2-702. The

estate’s withdrawal of its claims after the statute of limitations had expired meant no claim could
be pursued under the Workers” Compensation Act on account of the claimant’s death. The
defendants had no actual or potential liability under the Act. Therefore, their application was
moot.

e Erica Hickson (Deceased) v. Intercept Youth Services, JCN VA00001233232 (Aug. 28,
2019).

Ms. Hickson was a counselor at the employer’s facility for at-risk youth transitioning out of
foster care. The employer provided youths with independent living skills training and
supervision in a residential apartment complex. On August 5, 2016, one of the participants
murdered Ms. Hickson. The estate filed a timely claim on behalf of the beneficiaries but later
withdrew it.

The defendants filed a July 11, 2018 application for hearing pursuant to Virginia Code § 65.2-
702. They asked the Commission to determine the compensability of the claim, the rate of
compensation, and the amount of funeral expenses and the identities of any eligible dependents.

The Deputy Commissioner heard and decided the claim with the Lopez claim. He denied the
employer’s timely application to determine compensability. The Commission vacated the
opinion and remanded the claim to the Deputy Commissioner for a decision on the merits of the
July 11, 2018 request for hearing.

o Perez Barrios v. First American Real Estate, JCN VA02000031049 (January 2, 2020).

This case involved allegations of an uninsured employer and a compensable work accident. The
UEF was a party defendant. The evidence reflected the accident occurred outside of Virginia.
The Deputy Commissioner did not decide whether the Commission had jurisdiction of the
accident over Virginia Code § 65.2-508. The statute grants Virginia jurisdiction where: (1) the
contract of employment was made in Virginia; (2) the employer had a place of business in
Virginia; and (3) the contract of employment was not for services exclusively outside of
Virginia. The full Commission remanded the case to the Deputy Commissioner to address the
jurisdiction issue.

e Gonzalez v. Colonna’s Shipyard, Inc., JCN VA0200000002239 (N ovember 1, 2019)."
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The medical provider alleged the Deputy Commissioner erred in holding its claims were
precluded by the General Assembly’s enactment of Virginia Code § 65.2-601(G). The statute
prohibited providers from filing claims and the Commission from adjudicating certain claims
previously paid pursuant to the Longhore and Harbor Workers’ Compensation Act. The full
Commission affirmed the ruling that the claims were jurisdictionally barred. The Commission
rejected the medical provider’s arguments that the statutory enactment was unconstitutional due
to violations of due process, equal protection, by impairing contractual obligations, and by
enacting an ex post facto law and special legislation.

Medical Expenses

e Hansen v. TMA Trucking, Inc., JCN VA00001001203 (May 28, 2019).

When a claim is filed by a medical provider, the medical bills qualify as prima facie evidence.
The same applies when a claimant files for payment of a bill, and it is not the claimant’s burden
to establish the prevailing community rate:

The injured worker is in the worst position to wade into disputes over the cost of
medical treatment and saddling them with the burden of establishing the
prevailing community rate would relegate to the realm of fantasy the Act’s
humanitarian ideals. We find the claimant’s medical bills were relevant to the
proceedings, and their admission made a prima facie case “that the medical
expenses were incurred and that they are reasonable.” Banks v. Plow & Hearth,
JCN 2381811 (Aug. 26, 2013).

Medical Fee Schedule

e Colev. Total Truck Transport Inc., JCN VA00001420921 (Mar. 29, 2019).

The medical provider argued that services were provided in the treatment of a traumatic injury
and were therefore excluded from the fee schedule. The Deputy Commissioner disagreed,
concluding the disputed charges were governed by the fee schedule. The medical provider
requested review.

The Commission affirmed. Virginia Code § 65.2-605(A) defines “Fee scheduled medical
service” as “a medical service exclusive of a medical service provided in the treatment of a
traumatic injury or serious burn.” The statute defines “traumatic injury” as “an injury for which

1t The medical provider appealed to the Court of Appeals.
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admission or transfer to a Level I or Level II trauma center is medically necessary and that is
assigned a DRG number of . ...” The services at issue were rendered at a Level II trauma
center. However, no DRG codes were assigned to the services. The Commission rejected the
provider’s argument that his billed CPT codes had equivalent DRG Codes. The Commission
found that the disputed services did not fall within the statutory definition of treatment for a
traumatic injury because no DRG code was assigned by the hospital.

Notice of Injury
e Phelps v. Fairfax Cnty. Gov’t, JCN VA00001509475 (July 29, 2019).

The Commission found that the claimant provided a reasonable excuse for delay in providing
notice of her injury to the employer. The claimant’s accident occurred on May 6, 2018 and she
reported it “on August 29, 2018, soon after the August 23, 2018 left hip MRI revealed its
seriousness. She had received palliative chiropractic care for aches and pains to her neck and low
back for several years. It was reasonable for the claimant to believe her left hip injury was minor
and would improve with chiropractic treatment. As soon as she appreciated the seriousness of the
injury, she reported it to her employer.”

(Rapaport dissent: The reporting delay was unreasonable for several reasons. The claimant’s
condition persisted and warranted immediate medical attention. Multiple chiropractic treatments
transpired and a high-level diagnostic study was prescribed. The claimant never questioned, nor
was mistaken about, the onset of the condition. She also knew of the importance of immediately
reporting an occupational accident.)

Occupational Disease Presumption
e Manning v. City of Newport News, JCN VA00001492636 (Aug. 30, 2019).

The Commission affirmed the finding a firefighter, who alleged his rectal cancer was caused by
asbestos exposure, has “an occupational disease, suffered in the line of duty.” We held the
firefighter proved exposure to asbestos in the course of his employment as a firefighter and
evidence in the record proved by a preponderance of the evidence that asbestos is suspected to
cause rectal cancer.

Virginia Code § 65.2-402(C) defines a “toxic substance™ as “one which is a known or suspected
carcinogen, as defined by the TARC, and which causes, or is suspected to cause, leukemia or
pancreatic, prostate, rectal, throat, ovarian, or breast cancer.”

The Opinion found the Deputy Commissioner did not err in admittance and consideration of
IARC List of Classifications and in taking judicial notice of the IARC findings. Based upon the
definition provided by the IARC, we interpreted “Agents with limited evidence in humans”
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as being toxic substances that are suspected of causing cancer in specific body parts by the
IARC. The studies reviewed by the IARC, when considered in their totality, indicate it is more
likely than not that the listed substances cause or are suspected to cause cancer, even if chance,
bias, or confounding cannot be ruled out. Asbestos is included as an “Agent]] with limited
evidence” of causing rectal cancer. We found this sufficient to establish, by a preponderance of
the evidence, that asbestos is suspected of causing rectal cancer. The claimant was entitled to the
presumption of Code § 65.2-402(C).

We applied the test of Bass v. City of Richmond Police Dep’t, 258 Va. 103 (1999), to hold the
employer did not overcome the presumption. In Bass, the court held that “[t]o overcome the

presumption the employer must show, by a preponderance of the evidence, both that 1) the
claimant’s disease was not caused by his employment, and 2) there was a non-work-related cause
of the disease. Thus, if the employer does not prove by a preponderance of the evidence both

parts of this two-part test, the employer has failed to overcome the statutory presumption.” Id. at
114.

e Leftwich v. City of Roanoke, JCN VA00001204016 (Oct. 2,2019).

The claimant, a police detective, filed claims alleging hypertension as an occupational disease
with a communication date of August 1, 2018. He sought to rely on the Virginia Code § 65.2-
402(B) presumption. He suffered disability related to his hypertension from March 5, 2018
through March 28, 2018. The defendant argued that presumption did not apply because disability
cannot occur prior to the date of communication. The Deputy Commissioner disagreed, finding
no requirement that the disability occur after the date of communication. However, he found the
claimant was not entitled to compensation for the period of disability before the date of
communication.

The Commission affirmed. They held that disability caused by disease may manifest either
before or after the diagnosis is communicated to the claimant. Code § 65.2-402(B) contains no
explicit requirement that the claimant prove disability after the date of communication.
Furthermore, in order to establish reliance on the presumption, a claimant need not demonstrate
that he is entitled to indemnity benefits for the period of disability.

Permanent Partial Disability

e Prasad v. DBHS/No. VA. Mental Health Institute, JCN VA00001243671 (Aug. 19,
2019).

The Commission affirmed the finding a psychiatrist injured at work sustained a 100% loss of use
of his left arm. We awarded permanent partial disability to him for the condition of his arm the
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day before shoulder replacement surgery, based on Loudoun Cnty. v. Richardson, 70 Va. App.
169 (2019). An appeal is pending before the Court of Appeals.

Post-Traumatic Stress Disorder
e Musgrove v. Bedford Cnty., JCN VA00001270176 (July 23, 2019).

The Commission upheld the determinations that the claimant, a firefighter, failed to prove he
suffered post-traumatic stress disorder (PTSD) as an injury by accident or occupational disease.
On November 10, 2016, the claimant responded to a house fire involving a tractor trailer. When
the truck collapsed into the basement, the claimant “was in shock. I kind of felt my heart racing.
Kind of cool, maybe, just didn’t really know what to think. You just look out there and you’ve
never seen something like that, so you’re just kind of shocked at what’s going on.” He felt
helpless and tried to protect younger co-workers from the gruesome scene. The claimant worked
with the driver’s charred body for 45 minutes in the basement. He testified, “I don’t think I’ve
ever had an experience like that. That’s one of the first.” The claimant began suffering anxiety,
insomnia, and intrusive thoughts for which he obtained medical treatment.

Relying upon Bennett v. EHS Support Services., LLC, JCN VA02000026728 (Nov. 28, 2017),
the Commission held that the incident was not “sufficiently shocking, frightening, traumatic, or
unexpected” given the nature of the claimant’s occupation, experience, and training to constitute
a compensable injury by accident. The Commission also agree that the medical evidence was
insufficient to establish that the claimant’s PTSD is either a compensable occupational disease or
a compensable ordinary disease of life. The Commission explained that “[a]ccording to the
medical evidence in this case, the cause of the claimant’s PTSD was the single incident on
November 10, 2016, not his repeated exposure to trauma during his work as a firefighter/EMT.
Therefore, it would be considered an injury by accident rather [than] occupational disease.”

(Marshall dissent: The claimant’s PTSD was compensable as an occupational disease. Virginia
Code § 65.2-400 does not limit an occupational disease to be only caused by a series of events,
repeated exposures, or a single event. Instead, the “suddenness” is the essential element
distinguishing an injury by accident from an occupational disease. Also, the claimant proved
that he was diagnosed with PTSD, and he met the criteria for a compensable occupational
disease.)

Standing
e Hansen v. TMA Trucking, Inc., JCN VA00001001203 (May 28, 2019).

The claimant sought full payment of medical bills for treatment rendered. The defendants
defended that there were only “underpaid” bills at issue, the medical providers had not pursued
the balances of the subject bills, and the claimant could not be held personally liable for the
subject balances. The defendants thus contended the claimant had no interest in the payment of
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the balances and lacked standing to prosecute the claim. The Deputy Commissioner denied the
defendants’ motion, citing the 2012 amendment to Virginia Code § 65.2-713(A) which grants the
Commission jurisdiction “for employees to pursue payment of charges for medical services
notwithstanding that bills or parts of bills for health care services may have been paid by a
source other than an employer, workers’ compensation carrier, guaranty fund, or uninsured
employer’s fund.” The Commission affirmed that the claimant has rights at stake when pursuing
the payment of his medical expenses by his employer/insurer:

Immunity from balance billing does not render the claimant one with “no dog in
the fight.” An injured worker’s access to treatment can too easily be relegated to
the status of pawn when disputes arise between insurers, employers and the
claimant’s medical providers. Safeguarding an injured workers’ right to medical
treatment, a most fundamental tenet of the Act; mandates that the claimant have a
judicable interest in securing payment for that treatment.

We expressly find that the claimant’s right to prosecute a claim for the payment of
his medical bills pre-existed the 2012 amendment . . . relied upon in the decision
below.

Statute of Limitations of Va. Code § 65.2-601
o Brown v. A-Annandale, Inc., JCN VA00001083206 (May 20, 2019).

The Commission held that the claimant’s claim for vestibular therapy for a traumatic brain injury
was not barred by the statute of limitations of Virginia Code § 65.2-601. The claimant suffered
multiple compensable injuries and her award included a head contusion. The claimant sought
authorization for prescribed treatment for a “concussion” and “BBPV, dizziness s/p mild TBL.”
The defendant maintained that the medical care pertained to a mild traumatic brain injury, and
such was not covered by the award and was barred by the statute of limitations.

Relying upon Philip Morris USA, Inc. v. Mease, 62 Va. App. 190 (2013), the Commission held
that the statute of limitations did not bar a claim for a traumatic brain injury:

The December 3, 2015 Award Order provided the claimant medical benefits for a
head contusion. However, the medical records as well as the claimant’s testimony
indicate that she suffered a loss of consciousness due to her accident and
experienced memory problems, headaches, and episodes of dizziness afterward.
(Defs.” Ex. 1-4.) She was diagnosed as having sustained a mild traumatic brain
injury, for which she received treatment from Dr. Kunz. The defendants have
paid the bills for the claimant’s related treatment including for vestibular therapy.
Lastly, the defendants themselves relied upon medical records provided by
Dr. Kunz when they filed an Employer’s Application for Hearing, as well as a
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written summary of an appointment with him at which the treatment of the
claimant’s traumatic brain injury was discussed. We find that the defendants had
ample notice that the claimant sustained a traumatic brain injury in addition to a
head contusion.

(Rapaport dissent: The controlling facts of Mease greatly differ from the current case, and the
majority is improperly shifting the burden of proof and the responsibilities of the parties. The Act
requires an injured employee to file a claim for any injury within two years of the incident. The
facts that the employer had notice of an injury and paid for some medical treatment of such do
not necessarily render a claim timely nor an injury compensable.)

e Coleman v. Pulaski Comm. Hosp., JCN VA00001094400 (Nov. 4, 2019).

The claimant suffered a compensable injury by accident on July 23, 2015. On August 27, 2015,
she filed a claim for benefits seeking 11 days of temporary total disability. The Commission
thereafter entered a Medical Only Award Order. The Medical Only Award Order did not address
or dismiss the claim for temporary total disability. On October 22, 2018, the claimant filed a
claim seeking various days of disability. The defendants asserted the claim was barred by
Virginia Code § 65.2-601. The Deputy Commissioner found the October 22, 2018 claim was an
amendment that did not materially change the substance of the original claim, and was therefore
not subject to the time limitations of § 65.2-601. The defendants requested review.

The Commission affirmed. Relying on Hospice Choice, Inc. v. O'Quin, 42 Va. App. 598, 602
(2004), the Commission held that the October 22, 2018 filing was not time-barred because it was
an amendment that related back to the original claim and merely expanded the dates of disability
being sought. The Commission noted that this case was materially different from Morris v. Fed.
Express Corp., 70 Va. App. 571 (2019), because the claimant in that case had not made a timely
claim for wage loss benefits.

Tolling of the Statute of Limitations
e Fuaigle v. New River Community College, JCN VA02000024395 (Dec. 28, 2018).

On April 12, 2013, the claimant was teaching at a college when he heard gunshots and screams
and sheltered in place with his class. Several shotgun blasts at the door of his classroom left a
large hole through which the claimant saw the gunman about five feet away. The claimant sought
treatment for anxiety, depression and post-traumatic stress from the incident. He did not file his
claim for medical benefits until May 2, 2016.

The Commission concluded the statute of limitation was tolled pursuant to Code § 65.2-602. The
defendant had notice of the accident and injury from the claimant’s and college employees’
testimony and emails admitted into evidence, the employer failed to file a first report of injury,
and the claimant credibly testified he was not aware of the two-year statute of limitations until it
had passed.
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Temporary Total Disability
o Asgedom v. Airport Terminal Servs., Inc., JCN VA00001261985 (June 25, 2019).”

The Commission reversed the Deputy Commissioner’s reinstatement of temporary total
disability benefits and found that the record as a whole established a return to pre-injury
employment. The claimant’s orthopedist reviewed the pre-injury job description and found the
claimant could return to his regular employment effective September 19, 2017. The orthopedist
saw the claimant again in June 20, 2018 and referred him to a pain management specialist, Dr.
Balint. The orthopedist recommended no work pending this pain management evaluation. Dr.
Balint found no objective problems and released the claimant to “his regular duties
immediately.” Lastly, another physician concluded in 2017 that the claimant had no
abnormalities and could perform full, unrestricted, duty.

(Marshall dissent: The claimant continued to suffer from significant physical limitations, and
there was no evidence that Dr. Balint was specifically asked to identify any physical restrictions
that the claimant may have with respect to his ability to work. Dr. Balint did not acknowledge or
identify the claimant’s pre-injury job.)

Two-Causes Rule
e Baker v. City of Va. Beach, JCN VA00001332358 (Apr. 9, 2019).

The Commission held that the claimant proved that his ongoing partial wage loss was caused by
his occupational injury. The claimant had a compensable knee injury. On September 5, 2017, the
claimant received permanent restrictions of no squatting, crawling, climbing or lifting over
thirty pounds. On May 15, 2018, Dr. Cohn restricted the claimant from driving more than twenty
hours per week and stated that this restriction was due to left knee osteoarthritis and was not
related to his workers’ compensation injury. The Commission found that under the two-causes
rule the claimant established entitlement to wage loss benefits as full benefits are allowed when
the employment-related injury is a contributing factor: “The claimant had causally related
restrictions during this time which rendered him permanently incapable of performing his
preinjury work for the employer. He also had a temporary driving restriction. There is no
evidence in the record that the claimant was totally disabled due to his unrelated osteoarthritis or
that he was unable to secure higher earnings solely because of it.”

Unjustified Refusal of Selective Employment

e Ashby v. BWX Technologies, JCN VA00001335048 (Sept. 20, 2019). °

2 On July 17, 2019, the claimant filed an appeal with the Court of Appeals of Virginia.
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The employer offered the claimant three light duty jobs within his restrictions. The claimant
selected the lowest paying of the three jobs, because the shift schedule was most conducive to his
lifestyle. He requested temporary partial disability benefits, and the defendants asserted he had
unjustifiably refused selective employment. The Deputy Commissioner found there was no
unjustified refusal. However, the claimant was not entitled to temporary partial disability due to
his failure to market.

Both parties requested review. The Commission affirmed. They held that under the
circumstances of this case, it was neither logical nor just for an employer to be able to succeed
on a defense of unjustified refusal of selective employment. The claimant reasonably perceived
he had the option of choosing whichever job was most desirable to him. In doing so, he
necessarily had to refuse the other two jobs offered. Therefore, the claimant’s refusal of two of
the three jobs was justified. The Commission also affirmed the finding that the claimant failed to
market, noting that marketing was part of the claimant’s burden and did not need to be asserted
as an affirmative defense by the employer.

e Mitchell v Univ. of Va. Health System, JCN VA00001360407 (Dec. 17, 2018).

On August 2, 2017 the claimant’s physician prescribed “light duty” for two weeks, but did not
give specific restrictions. On August 7, 2017, the claimant’s supervisor advised the claimant that
the employer would accommodate her work restrictions. The supervisor admitted she did not
offer the claimant a specific light duty job. She was not sure what the claimant’s updated
restrictions were. but told the claimant they would accommodate whatever restrictions she had.
The claimant resigned because she was in pain and did not think she could do a good job. The
Deputy Commissioner found the claimant’s resignation amounted to an unjustified refusal of
selective employment. The claimant requested review.

The Commission affirmed. The majority found the supervisor’s offer of general light duty
employment was reasonable given the lack of specific work restrictions. They further found that
the claimant clearly understood the employer would accommodate her restrictions, but instead
chose to resign. They found the claimant’s resignation amounted to an unjustified refusal.

Commissioner Marshall dissented on the basis that the claimant did not refuse a bona, fide offer
of selective employment. The employer could not make a bona fide offer to accommodate the
claimant’s restrictions because none were stated with any reasonable specificity. And, the
claimant could not make an informed decision regarding whether to accept work offered.

2 Both parties have appealed to the Court of Appeals.
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2020 General Assembly - Proposed Legislation

HB 44 Workers' compensation; presumption of compensability for certain
diseases. (Brewer) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters or
certain employees develop the cancer. The measure removes the compensability requirement that
the employee who develops cancer had contact with a toxic substance encountered in the line of
duty.

HB 45 Workers' compensation; retaliatory discharge of employee. (Carter) -
Workers' compensation; retaliatory discharge of employee. Prohibits an employer or other
person from discharging an employee if the discharge is motivated to any extent by knowledge
or belief that the employee has filed a claim or taken or intends to take certain other actions
under the Virginia Workers' Compensation Act. Currently, retaliatory discharges are prohibited
only if the employer or other person discharged an employee solely because the employee has
taken or intends to take such an action.

HB 46 Workers' compensation; employer to notify employee of intent. (Carter)
- Workers' compensation; employer to notify employee of intent. Requires an employer whose
employee has filed a claim under the Virginia Workers' Compensation Act to advise the
employee whether the employer intends to accept or deny the claim or is unable to make such a
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determination because it lacks sufficient information from the employee. If the employer is
unable to make such a determination because it lacks sufficient information from the employee,
the employer shall so state and identify the needed additional information. If the employer
intends to deny the claim, it shall provide the reasons.

HB 47 Workers' compensation; foreign injuries. (Carter) - Workers' compensation;
foreign injuries. Provides that an injured employee is eligible for benefits under the Virginia
Workers' Compensation Act when a compensable accident happens while the employee is
employed outside Virginia if (i) the employment contract was not expressly for services
exclusively to be performed outside Virginia and (ii) either the employer's place of business is in
Virginia or the employee regularly performs work on the employer's behalf in Virginia and
resides in Virginia.

HB 52 Workers' compensation; occupational disease presumption, emergency
medical technicians. (Knight) - Workers' compensation; occupational disease
presumption; emergency medical technicians. Establishes a presumption that hypertension or
heart disease causing the death or disability of full-time salaried emergency medical technicians
employed by the City of Virginia Beach is an occupational disease compensable under the
Workers' Compensation Act.

HB 121 Workers' compensation; presumption of compensability for certain
diseases. (Carroll Foy) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, and testes to the list of cancers that are presumed to
be an occupational disease covered by the Virginia Workers' Compensation Act when
firefighters and certain employees develop the cancer.

HB 169 Workers' compensation; occupational disease presumption,
correctional officers. (Tyler) - Workers' compensation; occupational disease presumption;
correctional officers. Adds correctional officers to the list of public safety employees who are
entitled to a presumption that certain infectious diseases are compensable occupational diseases.

HB 438 Workers' compensation; post-traumatic stress disorder, law-
enforcement officers and firefighters. (Heretick) - Workers' compensation; post-
traumatic stress disorder; law-enforcement officers and firefighters. Provides that post-traumatic
stress disorder incurred by a law-enforcement officer or firefighter is compensable under the
Virginia Workers' Compensation Act if a mental health professional examines a law-
enforcement officer or firefighter and diagnoses the individual as suffering from post-traumatic
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stress disorder as a result of the individual's undergoing a qualifying event, which includes an
event occurring in the line of duty on or after July 1, 2020, in which a law-enforcement officer or
firefighter views a deceased minor, witnesses the death of a person or an incident involving the
death of a person, witnesses an injury to a person who subsequently dies, has physical contact
with and treats an injured person who subsequently dies, transports an injured person who
subsequently dies, or witnesses a traumatic physical injury that results in the loss of a vital body
part or a vital body function that results in permanent disfigurement of the victim. Other
conditions for compensability include (i) if the post-traumatic stress disorder resulted from the
law-enforcement officer or firefighter acting in the line of duty and, in the case of a firefighter,
such firefighter complied with certain federal Occupational Safety and Health Act standards; (ii)
if the law-enforcement officer's or firefighter's undergoing a qualifying event was a substantial
factor in causing his post-traumatic stress disorder; (iii) if such qualifying event, and not another
event or source of stress, was the primary cause of the post-traumatic stress disorder; and (iv) if
the post-traumatic stress disorder did not result from any disciplinary action, work evaluation,
job transfer, layoff, demotion, promotion, termination, retirement, or similar action of the officer
or firefighter. The measure establishes procedural requirements on employers that contest a
claim for such benefits. The measure also establishes requirements for resilience and self-care
technique training.

HB 599 Weapons; carrying into building owned or leased by the
Commonwealth, penalty. (Murphy) - Carrying weapon into building owned or leased by
the Commonwealth; penalty. Makes it a Class 3 misdemeanor for a person to transport any (i)
gun or other weapon designed or intended to propel a missile or projectile of any kind; (ii) frame,
receiver, muffler, silencer, missile, projectile, or ammunition designed for use with a dangerous
weapon; or (iii) other dangerous weapon into a building owned or leased by the Commonwealth
or any agency thereof, where employees of the Commonwealth or agency thereof are regularly
present for the purpose of performing their official duties. A third or subsequent violation is
punishable as a misdemeanor, and such offender may be confined in jail not more than 30 days
and fined not more than $500, either or both. The bill provides exceptions for law-enforcement
officers, conservators of the peace, magistrates, court officers, judges, city or county treasurers,
commissioners or deputy commissioners of the Virginia Workers' Compensation Commission,
authorized security personnel, and active military personnel while in the conduct of such
individuals' official duties. The bill requires that notice of the provisions prohibiting the carrying
of such weapons be posted at each public entrance to all buildings owned or leased by the
Commonwealth or any agency thereof.

HB 617 Workers' compensation; repetitive motion injuries. (Guzman) - Workers'
compensation; repetitive motion injuries. Provides that a physical injury, including the condition
of carpal tunnel syndrome, that results from repetitive motion shall be treated as an injury by
accident for purposes of the Virginia Workers' Compensation Act. The bill also removes a
provision that declares carpal tunnel syndrome to be an ordinary disease of life.
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HB 649 Workers' compensation; occupational disease presumption, police
dispatchers. (Campbell) - Workers' compensation; occupational disease presumption;
police dispatchers. Establishes a presumption that hypertension or heart disease causing the death
or disability of full-time salaried police dispatchers is an occupational disease compensable
under the Workers' Compensation Act.

HB 733 Workers' compensation; presumption of compensability for certain
diseases. (Reid) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters
and certain employees develop the cancer. The measure removes the compensability requirement
that the employee who develops cancer had contact with a toxic substance encountered in the
line of duty.

HB 783 Workers' compensation; presumption of compensability for certain
diseases. (Askew) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters or
certain employees develop the cancer. The measure removes the compensability requirement that
the employee who develops cancer had contact with a toxic substance encountered in the line of
duty.

HB 801 Worker classification; penalties. (Delaney) - Worker classification;
penalties. Prohibits a contractor from classifying an individual who performs delivery services or
construction labor services for the contractor as the contractor's independent contractor if he is an
employee of the contractor. An individual performing such services for a contractor shall be
presumed to be an employee of the contractor unless it is shown to the satisfaction of the
Commissioner of Labor and Industry that (i) the individual has been and will continue to be free
from control or direction over the performance of the services performed by the individual for
wages, both under his contract of service and in fact; (ii) the services are either outside the usual
course of the business for which such services are performed or such services are performed
outside of all the places of business of the enterprise for which such services are performed; and
(iii) such individual is customarily engaged in an independently established trade, occupation,
profession, or business. Other factors applicable to such a determination in the case of an
individual performing construction labor services are whether the individual maintained a
workplace that is subject to inspection pursuant to occupational safety and health laws and
whether the individual has been assigned an experience rating tax rate for purposes of
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unemployment compensation. Violators are subject to civil penalties and debarment from public
contracts. The measure requires a contractor entering into a public contract to provide an
affidavit, under penalty of perjury, attesting that (a) each individual performing delivery services
or construction labor services is properly classified; (b) the contractor has completed a federal 1-9
immigration form and has such form on file for each employee; (c) the contractor has complied
with requirements for participation with the E-verify program for each employee; (d) the
contractor has no reasonable basis to believe that any individual performing services for such
contractor is an undocumented worker; and (¢) the contractor is not barred from contracting with
the public body.

HB 1407 Misclassification of employees as independent contractors;
Department of Taxation to investigate. (Ward) - Misclassification of employees as
independent contractors; Department of Taxation to investigate and enforce; civil
penalties. Prohibits an employer from classifying an individual as an independent contractor if he
is an employee. An individual shall be considered an employee of the party that pays the
remuneration for purposes of Titles 40.1 (Labor and Employment), 58.1 (Taxation), 60.2
(Unemployment Compensation), and 65.2 (Workers' Compensation) unless and until it is shown
to the satisfaction of the Department of Taxation that such individual is an independent
contractor under Internal Revenue Service guidelines. Violators are subject to civil penalties and
debarment from public contracts. The bill has a delayed effective date of January 1, 2021.

HB 1536 Workers' compensation; presumption of compensability for certain
diseases. (Wyatt) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, and testes to the list of cancers that are presumed to
be an occupational disease covered by the Virginia Workers' Compensation Act when
firefighters and certain employees develop the cancer.

HB 1542 Workers' compensation; occupational disease presumption;
Department of Motor Vehicles officers. (Convirs-Fowler) - Workers' compensation;
occupational disease presumption; Department of Motor Vehicles officers. Establishes a
presumption that hypertension or heart disease causing the death or disability of a full-time
sworn member of the enforcement division of the Department of Motor Vehicles is an
occupational disease compensable under the Workers' Compensation Act.
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HB 1543 Minimum wage and workers' compensation; inmates as employees.
(Carter) - Minimum wage and workers' compensation; inmates as employees. Requires the
entity that operates the correctional facility at which an inmate performs labor to be paid therefor
at a rate not less than the Commonwealth's minimum wage. The measure also provides that, for
purposes of the Virginia Workers' Compensation Act, an inmate is an employee of the entity
operating the correctional facility where the inmate participates in any work program during his
incarceration.

HB 1558 Workers' compensation; Ombudsman program. (Kilgore) - Workers'
compensation; Ombudsman program. Authorizes the Virginia Workers' Compensation
Commission to create an Ombudsman program and appoint an ombudsman to administer such
program. The program's purpose will be to provide neutral educational information and
assistance to persons who are not represented by an attorney, including those persons who have
claims pending or docketed before the Commission.

SB 9 Workers' compensation; presumption of compensability for certain
diseases. (Saslaw) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters
and certain employees develop the cancer. The measure removes the compensability requirement
that the employee who develops cancer had contact with a toxic substance encountered in the
line of duty.

SB 58 Workers' compensation; presumption of compensability for certain
diseases. (Cosgrove) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters or
certain employees develop the cancer. The measure removes the compensability requirement that
the employee who develops cancer had contact with a toxic substance encountered in the line of

duty.
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SB 227 Virginia Workers' Compensation Commission; review and adjust fee
schedules annually. (Spruill) - Virginia Workers' Compensation Commission; fee
schedules. Requires the Virginia Workers' Compensation Commission to review and adjust the
Virginia fee schedules annually. Under current law, such review is required biennially. The bill
also requires the Commission, in its review conducted in 2020, to adjust the fee schedules to
reflect the inflation or deflation for the years 2016, 2017, 2018, and 2020.

SB 265 Workers' compensation; occupational disease presumptions. (Bell) -
Workers' compensation; occupational disease presumptions. Adds correctional officers and full-
time sworn members of the enforcement division of the Department of Motor Vehicles to the list
of public safety employees who are entitled to presumptions that hypertension, heart disease, and
certain infectious diseases are occupational diseases compensable under the Virginia Workers'
Compensation Act.

SB 345 Workers' compensation; occupational disease presumptions. (Bell) -
Workers' compensation; occupational disease presumptions. Adds correctional officers and full-
time sworn members of the enforcement division of the Department of Motor Vehicles to the list
of public safety employees who are entitled to a presumption that certain infectious diseases are
compensable occupational diseases.

SB 381 Workers' compensation; presumption of compensability for certain
diseases. (McPike) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters
and certain employees develop the cancer. The measure also incorporates some of the
recommendations of the 2019 study of the workers' compensation system and disease
presumptions conducted by the Joint Legislative Audit and Review Commission by (i) reducing
the required number of years of service from 12 to five; (ii) removing the requirement that the
employee's years of service be continuous; and (iii) providing that an eligible employee may
meet the toxic exposure requirement by demonstrating either exposure to a toxic substance, as is
currently required, or participation in responses to fire scenes, either during the fire or afterward
as part of clean-up or investigation. The measure also removes the definition of a "toxic
substance” as one that is a known or suspected carcinogen as defined by the International
Agency for Research on Cancer.

SB 531 Workers' compensation; presumption of compensability for certain
diseases. (Vogel) - Workers' compensation; presumption of compensability for certain
diseases. Adds cancers of the colon, brain, or testes to the list of cancers that are presumed to be
an occupational disease covered by the Virginia Workers' Compensation Act when firefighters
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and certain employees develop the cancer. The measure removes the compensability requirement
that the employee who develops cancer had contact with a toxic substance encountered in the
line of duty. The measure also removes the definition of a toxic substance as a known or
suspected carcinogen, as defined by the International Agency for Research on Cancer, that
causes or is suspected to cause specific types of cancers for which the presumption of
compensability exists.

SB 561 Workers' compensation; post-traumatic stress disorder, law-
enforcement officers and firefighters. (Vogel) - Workers' compensation; post-traumatic
stress disorder; law-enforcement officers and firefighters. Provides that post-traumatic stress
disorder incurred by a law-enforcement officer or firefighter is compensable under the Virginia
Workers' Compensation Act if a mental health professional examines a law-enforcement officer
or firefighter and diagnoses the individual as suffering from post-traumatic stress disorder as a
result of the individual's undergoing a qualifying event, which includes an event occurring in the
line of duty on or after July 1, 2020, in which a law-enforcement officer or firefighter views a
deceased minor, witnesses the death of a person or an incident involving the death of a person,
witnesses an injury to a person who subsequently dies, has physical contact with and treats an
injured person who subsequently dies, transports an injured person who subsequently dies, or
witnesses a traumatic physical injury that results in the loss of a vital body part or a vital body
function that results in permanent disfigurement of the victim. Other conditions for
compensability include (i) if the post-traumatic stress disorder resulted from the law-enforcement
officer or firefighter acting in the line of duty and, in the case of a firefighter, such firefighter
complied with certain federal Occupational Safety and Health Act standards; (ii) if the law-
enforcement officer's or firefighter's undergoing a qualifying event was a substantial factor in
causing his post-traumatic stress disorder; (iii) if such qualifying event, and not another event or
source of stress, was the primary cause of the post-traumatic stress disorder; and (iv) if the post-
traumatic stress disorder did not result from any disciplinary action, work evaluation, job
transfer, layoff, demotion, promotion, termination, retirement, or similar action of the officer or
firefighter. The measure establishes procedural requirements on employers that contest a claim
for such benefits. The measure also establishes requirements for resilience and self-care
technique training.

SB 741 Workers' compensation; occupation disease presumptions, PTSD.
(McPike) - Workers' compensation; occupation disease presumptions; PTSD. Establishes a
presumption that if certain firefighters, law-enforcement officers, hazardous materials officers,
animal protection police officers, or 9-1-1 emergency call takers, dispatchers, or similarly
situated employees (i) receive a diagnosis of post-traumatic stress disorder (PTSD) from a
licensed physician, licensed clinical psychologist, licensed professional counselor, or licensed
clinical social worker; (ii) suffer death or any impairment resulting in total or partial disability
from work caused by the PTSD; and (iii) receive a statement from such a provider that the PTSD
was caused by a single critical event or multiple exposures to critical events that occurred in the
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course of the employment, then the PTSD is an occupational disease, suffered in the line of duty,
that is covered by the Virginia Workers' Compensation Act unless such presumption is overcome
by a preponderance of competent evidence to the contrary. The measure provides that a "critical
event" includes an event that results in serious injury or death to an individual; deals with a
minor who has been injured, killed, abused, exploited, or a victim of a crime; deals with mass
casualties; results in injury to or the death of a coworker; involves an immediate threat to the life
of the claimant or another individual; or involves the abuse, cruelty, injury, exploitation, or death
of an animal.

SB 924 Workers' compensation; post-traumatic stress disorder, law-
enforcement officers and firefighters. (Cosgrove) - Workers' compensation; post-
traumatic stress disorder; law-enforcement officers and firefighters. Provides that post-traumatic
stress disorder incurred by a law-enforcement officer or firefighter is compensable under the
Virginia Workers' Compensation Act if a mental health professional examines a law-
enforcement officer or firefighter and diagnoses the individual as suffering from post-traumatic
stress disorder as a result of the individual's undergoing a qualifying event, which includes an
event occurring in the line of duty on or after July 1, 2020, in which a law-enforcement officer or
firefighter views a deceased minor, witnesses the death of a person or an incident involving the
death of a person, witnesses an injury to a person who subsequently dies, has physical contact
with and treats an injured person who subsequently dies, transports an injured person who
subsequently dies, or witnesses a traumatic physical injury that results in the loss of a vital body
part or a vital body function that results in permanent disfigurement of the victim. Other
conditions for compensability include (i) if the post-traumatic stress disorder resulted from the
law-enforcement officer or firefighter acting in the line of duty and, in the case of a firefighter,
such firefighter complied with certain federal Occupational Safety and Health Act standards; (i1)
if the law-enforcement officer's or firefighter's undergoing a qualifying event was a substantial
factor in causing his post-traumatic stress disorder; (iii) if such qualifying event, and not another
event or source of stress, was the primary cause of the post-traumatic stress disorder; and (iv) if
the post-traumatic stress disorder did not result from any disciplinary action, work evaluation,
job transfer, layoff, demotion, promotion, termination, retirement, or similar action of the officer
or firefighter. The measure establishes procedural requirements on employers that contest a
claim for such benefits. The measure also establishes requirements for resilience and self-care
technique training.
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